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3.2.2017                                                                    C.R. Case No.296/2015 

 IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                                               C.R. Case No.296/2015 

                                                          (U/S-406 of IPC) 

                 

Musstt. Jahanara Begum 

W/o Md. Azad Ali 

R/o village-Sibpur 

P.S. Udalguri 

Dist. Udalgri, B.T.A.D., Assam 

        --------Complainant  

      -VS- 

     1. Md. Jaharuddin Fakir 

S/o Late Bilat Mistry 

2. Musstt. Asia Khatoon 

W/o Md. Jaharuddin Fakir 

3. Md. Azad Ali 

4. Md. Abdur Rahman @ Rahman Ali 

5. Md. Azibur Ali  

All are sons of Md. Jaharuddin Fakir 

R/o village-Samabari 

P.S. Kalaigaon 

     Dist. Udalguri, BTAD::Assam 

       -------Accused persons  
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Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the complainant: Mr. M. Deka   

Advocate for the accused: Mr. M. Narzary, Mr. G. Chouhan, Mr. N. Das  

Evidence recorded on: 26.8.2016 & 19.9.2016 

Argument heard on: 6.1.2017 & 20.1.2017 

Judgment delivered on: 3.2.2017 

 

JUDGMENT 

1. The prosecution case in brief: The case of the prosecution in brief is that on 

27.09.2011 the marriage between complainant Musstt. Jahanara Begum and 

accused Azad Ali was solemnised as per Muslim Shariat law by executing 

Kabinnama. On the date of marriage the father of the complainant gave 

sufficient articles as dowry and also paid Rs.25,000/-(Rupees Twenty Five 

Thousand) in cash which was received by accused Azad Ali. Then, the 

complainant was taken to the house of accused Azad Ali and they started their 

conjugal life. It is stated that their marital life went on smoothly for about two 

months. After that at the instigation of other four accused persons accused Azad 

Ali demanded the complainant to bring Rs.1,50,000/-(Rupees One Lac Fifty 

Thousand) from her parents. For not being able to bring the demanded money 

accused Azad Ali started torturing her both physically and mentally. He did not 

provide her food and water and compelled her to starve. In addition to that on 

several occasions the accused persons assaulted her and drove her out of their 

house. Subsequently, at the instance of leading persons of the village a bichar 

was held and the complaint was taken to the house of the accused persons with 

promises not to assault and torture her. In this way she continued her marital 

life in the house of the accused persons. It is alleged that on 27.3.2015 at about 

1:00 PM the accused persons again demanded the money and assaulted her and 

then drove her out of their house. So, unable to find any other way she took 

shelter in the house of her parents. At that time she was 6 month’s pregnant. It 

is also alleged that on 15.4.2015 at about 6:00 PM the accused persons 

committed house trespass in the house of the father of the complainant armed 
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with lathi and demanded money. At that time when the complainant and her 

family members raised hulla then they went away. In this regard the 

complainant’s father lodged a written ejahar at Sapmari outpost. It is further 

alleged that the accused persons have illegally detained the marriage articles 

and cash in their house. Hence, by filing this case the complainant has prayed 

for recovery of those articles by issuing search warrant and to give possession of 

the same to her. 

2. To the aforesaid effect the complainant filed a complaint before the court of 

learned C.J.M., Udalguri. On receipt of the same this complaint case had been 

registered. After recording the complainant’s statement U/S-200 CrPC my 

learned predecessor was pleased to take cognizance against the accused 

persons U/S-406 of IPC and accordingly summonses were issued. In due course 

the accused persons appeared and they were released on bail.  

3. It is pertinent to mention here, as evident from the case record, that due to 

inadvertence my learned predecessor did not follow the procedure after taking 

cognizance and appearance of the accused persons. In due course, due to 

inadvertence, the procedure was not followed as required and in the meantime 

the complainant had already adduced her evidence. The witnesses were also 

cross-examined by the defence. Thus, by not following the proper procedure the 

stage of Section-245 of CrPC had been jumped. Later on, after hearing learned 

advocates of both the parties the aforesaid procedural defect was rectified. 

Learned advocate Mr. G. Chouhan for the accused persons and learned Mr. M. 

Deka for the complainant submitted that they have no objection if the court 

considers the charges as per law. Accordingly, after hearing both sides a formal 

charge U/S-406 of IPC was framed and the particulars of charges were read 

over and explained to which they pleaded not guilty and claimed to be tried. 

Learned advocate of the accused persons submitted that he would not further 

cross-examine any of the witnesses examined by the complainant. 

4. POINTS FOR DETERMINATION: 

Whether, the accused persons being entrusted with the property of 

Musstt. Jahanara Begum dishonestly misappropriated and converted 

to their own use and thereby committed an offence punishable under 

Section-406 of the Indian Penal Code; and within my cognizance. 
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5. The complainant examined 4(four) witnesses, including herself and exhibited the 

complaint. PW-1 was cross-examined by the defence. Due to failure on the part 

of the complainant to produce her other witnesses, the defence did not get the 

opportunity to cross-examine them. After closure of the complainant’s evidence 

statement of defence of the accused persons U/S-313 CrPC was recorded 

wherein he pleaded total denial but he declined to adduced defence evidence. 

Accordingly, the defence evidence was closed.   

6. I have heard argument from learned Mr. M. Deka for the complainant and 

learned Mr. G. Chouhan for the accused persons. During argument learned 

Mr. Deka submitted that the evidence adduced by the witnesses sufficiently 

corroborated the facts in the complaint/Ext.1 and hence he prays for 

punishment of all the accused persons. Contrary to that learned Mr. Chouhan 

submitted that the evidence adduced by PW-1 is not sufficient to corroborate 

the facts in Ext.1. He further submitted that due to inability on the part of the 

complainant to produce her other witnesses, the defence could not cross-

examine them and so the defence has been deprived. Submitting so it is prayed 

that the accused persons be acquitted from this case. 

7.  I have carefully perused the evidence on record. The submissions of learned 

advocates of both the sides are also considered. Now, let me discuss the 

evidence on record in detail.   

DISCUSSION, DECISION AND REASONS THEREOF 

8. In her evidence PW-1/complainant deposed that her marriage took place with 

accused Azad Ali in the month of September, 2011 as per their customary rites 

at her own residence. At the time of marriage sufficient marriage articles were 

given as mentioned in the schedule of the complaint. After marriage she was 

taken to the house of her husband. She stated that the initial 2½ months of 

their marriage went on smoothly but thereafter her husband demanded 

Rs.1,50,000/-(Rupees One Lac Fifty Thousand) from her for establishing a Rice 
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Mill. However, as she could not pay the demanded money and so he started 

torturing her inhumanely. Then he and other accused persons drove her out of 

their house. So, unable to find any way she had to come to her parents’ house. 

But, her husband took her back to his house. However, he continued ill behavior 

towards his wife and she had to come again to her parents’ house and then he 

again took her back. According to her this process went on number of occasions. 

9. The witness also stated that when she was 3½ months pregnant the accused 

persons again chased her out of their house 18 months back. She stated that 

her daughter was born at the Civil Hospital when she was at her parents’ house 

and the entire medical cost was borne by her parents. She also stated that at 

present she has been staying at her parents’ house alongwith her minor 

daughter. According to her the marriage articles are in the house of the accused 

persons and she has sought for her articles by filing this case. She stated that 

the articles brought by the accused persons as per direction of the court are 

mostly broken and so she expressed unwillingness to take possession of the 

same. She alleged that her husband has not been paying any maintenance to 

her and her daughter since she was driven out of their house. In support of her 

contentions she exhibited the complaint as Ext.1 and her signatures as Ext.1(1) 

to Ext.1(4).  

10. In cross-examination she stated that she could not remember the date of 

occurrence of this case. She admitted having not mentioned in the complaint 

regarding the amount of money allegedly demanded by the accused persons. 

She stated that she has submitted the documents to prove that the articles 

mentioned in the schedule of the complaint were given to the accused. She also 

stated that her farther Abdul Jabbar gave a TVS bike to her husband after two 

months of their marriage and the documents of the bike are with him. She 

admitted having not mentioned the type of bike and the description of the 

articles in her complaint; to whom the money was given; the amount of “Dower” 

in the complaint but mentioned in the schedule that the amount is Rs.75,000/-

(Rupees Seventy Five Thousand); that after leaving the house of her husband 

he went to her parents’ house one day in the evening at about 6:00 P.M. and 

tried to forcefully take her away and that she had been to the house of her 

husband to bring back her Stridhana properties.  
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11. The witness further stated that her husband Azad Ali’s left hand is broken and 

curved. She denied that he cannot do any work by that hand and that he 

resided separately from his family members after the marriage and that he and 

other accused persons did not assault her. She admitted having not submitted 

any medical documents to prove that she sustained injuries. According to her 

they tried to compromise the case and her husband came to bring her back to 

her father’s house alongwith his other villagers during the pendency of this case 

but she did not come with him as his father did not go with him. She further 

stated that on 11/8/2016 her husband went to her father’s house to bring her 

back but she did not come with him. She denied having not come to the house 

of the accused to bring her Stridhana properties; that her husband brought the 

Stridhana properties to this court as ordered in good condition but she refused 

to accept the same falsely alleging the same to be broken and that no articles as 

mentioned in the schedule were given to the accused and for that she could not 

describe the articles in proper manner. 

12. In his evidence PW-2 deposed that he knows the complainant Jahanara Begum 

and the accused persons of this case. He stated that the marriage between 

accused Azad Ali and the complainant was solemnized in the month of 

September, 2011 as per their customary rites. At the time of marriage the 

complainant’s father gave a bed, two chairs, a show case and other articles 

required for day to day use. He allegedly heard that her family gave Azad Ali a 

bike. Subsequently, he also heard that some dispute arose between the 

husband and wife and as a result the complainant had to take shelter in her 

parent’s house since about 1½ years ago. She gave birth to a child when she 

was at her parent’s house, now aged about one year. He expressed having any 

knowledge why the quarrel took place between them. Similar fact have been 

stated by PW-3 and PW-4 in their examination-in-Chief.  

13. It is apparent from the evidence of PW-2 to PW-4 that they corroborated the 

fact of marriage between the complainant and accused Azad Ali. Their evidence 

also corroborated the fact of giving marriage articles and other articles to 

accused Azad Ali. However, it could not be ascertained from their evidence 

whether the accused persons tortured the complainant demanding dowry and 

then drove her out of their house. Thus, apparently there is no evidence from 

the relying witnesses of the complainant in her support. 
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14. It is already pointed out that PW-2, PW-3 and PW-4 were not produced by the 

complainant for their cross-examination and so the defence did not get the 

chance to cross-examine them and to put some vital questions, answers of 

which could have, probably, help them in defending the case. Therefore, I hold 

that the evidence of those three witnesses given in their examination-in-chief 

cannot be given weightage to the advantage of the complainant. 

15. Now, from the evidence of PW-1 and available materials in the record it is 

evident that at present the complainant is residing at her parent’s house along 

with her child. The allegation against the accused persons is that the 

complainant’s husband demanded Rs.1,50,000/-(Rupees One Lac Fifty 

Thousand) at the instigation of the other four accused persons for establishment 

of a rice mill and when being unable to pay the demanded money, she was 

subjected to inhuman torture, both physically and mentally and then they drove 

her out of their house. Thus, it appears that there is prima facie material against 

the accused persons U/S-498A of IPC. However, since in the complaint itself it is 

admitted that the father of the complainant had lodged an FIR at Sapmari Out 

Post in respect of the said incident, therefore, that aspect has not been looked 

into in this case as it would clearly violate the provision of Section-300 of CrPC. 

Moreover, the specific prayer of the complainant was that to issue search 

warrant in order to recover her marriage articles mentioned in the schedule of 

the complaint. In other words in the instant case it is to be looked into whether 

the accused persons committed criminal breach of trust as defined U/S-405 of 

IPC and for that they are liable to be punished U/S-406 of IPC. For the sake of 

convenience let me reproduce what is “criminal breach of trust” as defined U/S-

405 of IPC. 

Section-405. Criminal breach of trust.---Whoever, being in any 

manner entrusted with property, or with any dominion over property, 

dishonestly misappropriates or converts to his own use that property, 

or dishonestly uses or disposes of that property in violation of any 

direction of law prescribing the mode in which such trust is to be 

discharged, or of any legal contract, express or implied, which he has 

made touching the discharge of such trust, or wilfully suffers any 

other person so to do, commits “criminal breach of trust.” 
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16. The definition of “criminal breach of trust” mandates that in order to prove the 

guilt of the accused U/S-406 of IPC the prosecution must prove that the 

property alleged was “entrusted” to the accused persons and that he 

misappropriated or converts to his own use, or he dishonestly uses or disposes 

of that property in violation of any direction of law prescribing the mode in 

which the same had to be discharged or of any legal contract, express or 

implied, which he has made touching the discharge of such trust, or wilfully 

suffers any other person so to do. However, in the evidence of PW-1 there is not 

a single word regarding “entrustment” of her properties to the accused persons. 

Moreover, there is no allegation that the accused persons misappropriated her 

stridhana properties.  

17. It is evident from the case record that as per direction of the court given vide 

order dated 3.8.2016 by resorting to Section-91 of CrPC the accused persons 

produced some articles on 26.8.2016. The articles brought by the accused 

persons were asked to be verified by the complainant but she refused to take 

possession of the same due to non-availability of belongings and also alleging 

that the things are being damaged. Therefore, the accused were allowed to take 

back the articles produced by them. Thus, from the conduct of the accused 

persons it is apparent that they had no intention to misappropriate or convert 

the same to their own use. From this angle also it can be held that there is no 

evidence against them regarding criminal breach of trust. Most importantly, the 

complainant in her complaint or evidence before the court has not stated that 

she took any initiative to bring her marriage articles from the house of the 

accused persons and that the accused persons denied to hand over possession 

of those articles to her. 

18. I have carefully considered the evidence adduced by the complainant and 

materials available in the record. In my considered opinion the evidence 

adduced is not sufficient to hold that the complainant “entrusted” her stridhana 

properties to the accused persons and that they tried to misappropriate or 

converted the same to their own use. Consequently, I hold that she has failed to 

prove the guilt of the accused persons beyond all reasonable doubt and 

accordingly they are liable to be acquitted from the charges in this case. 
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ORDER 

All the five accused persons are acquitted from this case and set at 

liberty forthwith on the ground of benefit of doubt. Their bailor is also 

discharged from further liabilities in this case. The bail bond submitted on 

their behalf shall remain in force for the next 6(six) months from today in 

view of the spirit of Section-437A of CrPC.   

The case is accordingly disposed off. 

Given under my hand and the seal of this Court on this the 3rd day of 

February, 2017 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM   
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Musstt. Jahanara Begum------PW-1 

ii. Md. Sohrab Ali------------------PW-2 

iii. Md. Nazimuddin Ahmed-------PW-3 

iv. Md. Hanifuddin Ahmed---------PW-4 

2. DEFENCE WITNESSES:--NIL-- 

3. PROSECUTION EXHIBITS: 

i. Ext.1---------------------Complaint 

ii. Ext.1(1) to (4)--------Signatures of PW-1 in Ext.1  

4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

B.T.A.D., Assam      B.T.A.D., Assam 


